IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE )
) NO. 3-83-00372
SOUTHERN | NDUSTRI AL  BANKI NG )
CORPORATI ON )
) Chapter 11
Debt or )
THOVAS E. DuVA SIN, Liquidating)
Trust ee )
)
Plaintiff )
)
V. ) ADV. NO. 85-0749
)
EMVA DAVI DSCN, )
Trustee for Signe Pananen )
)
Def endant )

MEMORANDUM AND ORDER

Thi s adversary proceeding canme to be heard upon the plain-
tiff's notion for summary judgnent. The notion was opposed by the
defendant. This proceeding is one of many in which the plaintiff
is seeking torecover alleged preferential transfers frominvestors
who wit hdrew t heir funds from Sout hern I ndustrial Banki ng Corpora-

tion (SIBC) within ninety days of SIBC s bankruptcy filing.

During the early stages of these preference actions, the court
consol i dated the cases for purposes of determ ning conmon issues.
One i ssue common to nany of the cases concerned whet her defendants
woul d be able to naintain the ordi nary-course-of - busi ness def ense

under 8 547(c)(2) of the preference statute. After conducting a



trial on this issue in several of the cases, Bankruptcy Judge
George Paine filed an opinion styled DuVoisin v. Anderson (In re
Sout hern Indus. Banking Corp.), 92 B.R 297 (Bankr. E.D. Tenn
1988) which addressed the 8 547(c)(2) defense. |In that opinion,
Judge Paine held that the follow ng types of transfers were outside
the ordinary course of business:

(1) all paynents which invol ved the use of NSF

checks;

(2) all paynments in which defendants either

used unusual collection nmethods or in any

ot her way acted outside their ordinary course

of dealings with SIBC

(3) all paynments nmade during and after the run

peri od.
Id. at 309. Judge Paine also held that "[p]aynments before the run
period made within 45 days of SIBC s incurring of the debt for in-
terest, matured i nvestments and unmat ured i nvest nents, absent sone
ot her unusual act by either SIBC or the individual investors, are

within the 8 547(c)(2) ordinary course of business defense.” |Id.

at 309.

At the tinme of Judge Paine's opinion, the magjority view and
Judge Paine's view was that under 8§ 547(c)(2), paynment by check
occurred on the date of delivery if the check was presented for
paynent within the 30-day period deened reasonable by Uniform
Conmerci al Code 8§ 3-503(2). 1d. at 303. Since that opinion, how
ever, the Suprene Court has concluded that a transfer for purposes

of 8 547(b) occurs on the date of honor. Barnhill v. Johnson, 112
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S. C. 1386 (1992). Oher recent Suprene Court and Sixth Grcuit
aut hority convince the court that the word "transfer" shoul d not be
defined differently for purposes of 8 547(b) and § 547(c). See
Patterson v. Shumate, 112 S. C. 2242, 2247 n. 2 (1992) ("a word is
presuned to have the sane neaning in all subsections of the sane
statute"); In re Bel knap, 909 F. 2d 880, 883 (6th Gr. 1990) ("[t]o
give the word “"transfer' a different neaning in these conpl enentary

subparts seens inconsistent, unworkable, and confusing").

Because Judge Pai ne believed that paynent by check for pur-
poses of the § 523(c)(2) defense occurred on the date the check was
delivered, the focus of his opinion in Anderson insofar as the or-
di nary- cour se- of - busi ness def ense was concer ned was upon w t hdr aw
al s and delivery of checks begi nning on Mnday, February 14. To
say it differently, for purposes of discussing the § 523(c)(2) de-
fense, Judge Pai ne under st ood paynent to mean delivering the check,
not honoring the check. He detailed a nunber of SIBC activities
that were not in the ordinary course of business which were under-
taken to deal with the custoners who showed up on February 14 de-
mandi ng repaynent. \What is not reveal ed i n Judge Pai ne's opinion
i s whet her checks that had al ready been i ssued prior to the run on
SIBC were being honored by SIBC on February 14 in the ordinary

course of business.

I n eval uati ng the ordi nary-course-of - busi ness defense inthis
proceeding, it appears to the court that the transfer in question

woul d not only include the circunstances surroundi ng the delivery
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of the check, but would al so i ncl ude the circunstances surroundi ng
the honoring of the check. Wether the check was honored in the
ordinary course of SIBC s business is a question that apparently
was not presented to or addressed by Judge Pai ne in Anderson. The
court will allow the defendant the opportunity to conduct further
di scovery onthis issue in light of the court's ruling on the nean-

ing of "transfer" for purposes of the 8§ 547(c)(2) defense.

The plaintiff's present notion for summary judgnent is deni ed

wi t hout prej udice.

I T 1S SO ORDERED

JOHN C. COX
United States Bankruptcy Judge



